IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

REG ONAL EMPLOYERS' ASSURANCE : CIVIL ACTI ON
LEAGUES VOLUNTARY EMPLOYEES :

BENEFI Cl ARY ASSOCI ATI ON TRUST,

et al.

V.
SI DNEY CHARLES MARKETS, | NC., :
et al. : NO. 01-4693

VEMORANDUM AND ORDER

HUTTON, J. January 29, 2003

Inthis case, Plaintiffs Regional Enpl oyer’s Assurance Leagues
(“REAL"), Del aware Val |l ey League of Merchants North (“League”), and
PennMont Benefit Services (“PennMnt”), are suing Defendants,
Sidney Charles Markets, Inc., Mchael and Dorothy Zi nmerman, and
Craig Wi tt, in Pennsyl vani a state court seeking declaratory relief
and nonetary damages pursuant to the Enployee Retirenent |ncone
Security Act of 1974 (“ERISA’), 29 U S C 88 1001-1461. In
response, Defendants filed counterclains against Plaintiffs and a
separate Counter-Defendant, Penn Public Trust. The gravanen of
these counterclains is that Plaintiffs failed to admnister a
Vol untary Enpl oyee Benefit Association Health and Wl fare plan
according to plan docunents and relevant ERI SA provisions. On
Novenber 14, 2001, the case was renoved to this Court from the

Court of Common Pl eas of Montgonery County, Pennsyl vani a.



Defendants’ Petition for Adm ssion Pro Hac Vice of Joel N.

Krei zman, Esq. (Docket No. 19) and Plaintiffs’ Mtion to Dismss
Def endants’ Counterclai ns (Docket No. 13) are presently before the
Court. In the attached Order, Defendants’ Motion for appoi ntnent
of Joel N. Kreizman, Esq. is granted. For the reasons discussed
bel ow, Plaintiffs’ Mtion to D smss Defendants’ Counterclains is
al so granted.
. BACKGROUND

Defendant Sidney Charles Mrkets (“SCM), a New Jersey
Corporation, owns and operates a supermarket l|located in the state
of New Jersey. On or about Decenber 31, 1993, SCM joined the
Del aware Val | ey League of Merchants North and, for the benefit of
its enpl oyees, adopted the League’s Voluntary Enpl oyees’
Beneficiary Association Health and Wl fare Pl an (“VEBA” or “plan”).
This planis a welfare benefits plan governed by ERI SA, under which
SCM was to nake regul ar paynents in exchange for life, health, and
ot her benefits coverage for its enployees. The plan agreenent
named Counter - Def endant Penn Public Trust as trustee of the plan.
Plaintiff REAL is the trust organi zation that established the VEBA
pl an at issue in this case. The plan was adm nistered by Plaintiff
PennMont .

SCM and PennMont had nunerous disputes regarding plan
adm ni stration during the course of their relationshinp. SCM

accused PennMont of failing to properly admnister the plan in
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several ways, including not purchasing life insurance policies for

SCM employees who were to be covered by the plan. PennMont
responded to these allegations by claiming that, because SCM had

not filed certain plan documents in a timely fashion, it was not

covered by the VEBA plan at all.

The dispute culminated with the death of SCM s bookkeeper,
Jean WAitt, in early 1998. At sone point shortly after her death,
SCM di scovered that Ms. Waitt had enbezzled a | arge sum of noney
from t he conpany. In July of that year, M chael Zi nmmerman, the
president of SCM informed PennMont of Ms. WAitt’'s death and her
illegal activities. Zi mrer man requested paynent of Ms. VWAitt’'s
death benefits under the plan. PennMont responded, in a letter
dated July 21, 1998, by informng SCM that M. Witt’'s death
benefits woul d “probably be deni ed” because her actions inplicated
the “bad boy” provision of the plan, which disqualifies di shonest
enpl oyees fromreceiving plan benefits. The letter al so denied the
benefits request on the alternative ground that Ms. Waitt never
executed a Participation Agreenent and, therefore, was never a
menber of the VEBA plan at all.

Followng this dispute, the parties exchanged a series of
| etters regardi ng whether SCMdesired to remain a part of the VEBA
plan. Finally, in February 1999, PennMont term nated SCMas a pl an
participant. At approxinmately the sane tine, SCM denanded paynent

of the cash values of its enployees’ policies under the plan.
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PennMont, pursuant to 8 10.11 of the VEBA plan, refused to return
this nmoney until SCM and each of its enployees signed rel ease
forms. SCM and its enpl oyees refused to sign such forns.

On May 3, 2000, Defendants in this action filed suit in the
United States District Court for the District of New Jersey. The
case was assigned to the Honorable WIlliam G Bassler. I n that
case, Defendants SCM and Zi mrerman sought the return of SCMs
contributions to the VEBA plan, an accounting, and a constructive
trust preventing the use of any plan funds for the paynent of |egal
fees. Defendant WAitt al so sought paynent of his late wife’'s death
benefits. On March 28, 2002, Judge Bassler, in an unpublished
opinion, held: (1) SCM |lacked standing to assert its claim on
behal f of its enployees; (2) none of the plaintiffs with standing
exhausted their admnistrative renedies, as required under the
plan; and (3) ERISA conpletely preenpts all other clains for
benefits and enforcenent of rights under the plan. Accordingly,
Judge Bassl er dism ssed the conplaint with | eave to renew once the
plaintiffs, who are Defendants in this action, exhausted their
admnistrative renedies. On July 30, 2002, Judge Bassler issued a
| etter opinion denying a notion to reconsider his earlier ruling.

In this case, Plaintiffs, who were defendants in the New
Jersey action, assert 12 counts in their Conplaint. In Counts |I-X
Plaintiffs seek declaratory relief essentially stating that they

have not breached the VEBA plan as to Defendants. In Counts Xl and



XIl, Plaintiffs seek monetary damages from Defendant SCM on
theories of breach of contract and breach of fiduciary duty,
respectively.

For their part, Defendants assert five counterclaims against
Plaintiffs, alleging that Plaintiffs failed to administer the VEBA
plan according to plan documents and relevant ERISA provisions. An
inspection of the filings reveals that these counterclaims are
identical to the claims Defendants raised in their Complaint as
Plaintiffs in the New Jersey action. Defendants argue, however,
that this Court should reject Judge Bassl er’s hol ding because a
recent letter fromPennMont’'s counsel denonstrates that exhaustion
woul d be futile. This Court finds that the issues presented are
identical to those of the New Jersey action. Mreover, the Court
finds Judge Bassler’s reasoning in his March 28, 2002 opi nion to be
persuasi ve. Accordingly, as discussed below, Plaintiffs Mtionis

gr ant ed.

1. LEGAL STANDARD

Plaintiffs seek dismssal of Defendants’ counterclains on
several grounds, including: (1) SCM as an enpl oyer, | acks standi ng
to bring these counterclains under ERI SA; (2) any Defendants with
standing to bring these clains failed to exhaust their renedies
under the plan, as required by ERI SA; and (3) because ERISAtotally

preenpts all of Defendants’ clains, they nust exhaust their plan
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remedies as to each claim. Plaintiffs bring this Motion under
Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6). Because of

the fundamental differences between a 12(b)(1) review and a
12(b)(6) review, 1 itis important to clarify exactly which analysis

is being undertaken. Anjelinov. New York Times Co. , 200 F.3d 73,

87-88 (3d Cir. 2000).

A. Fai lure to Exhaust Pl an Renedi es

In most circumstances, motions for dismissal based on a
failure to exhaust or a timeliness defense are reviewed under Rule
12(b)(6), rather than 12(b)(1), because the exhaustion requirement

normally does not implicate a court’s jurisdiction. Anjelino, 200

F.3d at 87-88; see also D Amico v. CBS Corp., 297 F.3d 287, 290 (3d
Cr. 2002) (affirmng district court grant of summary judgnent for
failure to exhaust under converted 12(b)(6) notion rather than

12(b)(1)). But see WB. v. WMitula, 67 F.3d 484, 493 (finding

motion to dismss IDEA clains “jurisdictional in nature”). In
Anjelino, the Third Grcuit held that a notion to dismss for
failure to exhaust Title VII adm nistrative clai ns nust be exam ned
under 12(b)(6). The court stated that exhaustion requirenments
exist to provide courts wth agency expertise and factual

devel opnent and, as such, do not affect a district court’s subject

! In Anjelino , the Third Circuit described the differences between the two

anal yses as “under Rule 12(b)(1), [the] existence of disputed material facts
will not preclude the court fromevaluating the merits of a jurisdictional
claim [while] . . . under Rule 12(b)(6), . . . the court is required to
accept as true all the allegations of the conplaint and inferences arising
fromthem. . . .” 200 F.3d at 87 (citations omtted).
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matter jurisdiction. Id. _____Incontrast, the Matula courtdetermined
that exhaustion is jurisdictional in the IDEA context. 67 F.3d at
493. This decision, however, was based largely on the certain
unique features of the IDEA which are not present in this case.
Finally, in D Ami co, which was an ERI SA case, the Third Crcuit
affirmed a district court’s decision to treat a notion to dism ss
for failure to exhaust as a 12(b)(6) notion, despite the fact that
it was plead under 12(b)(1). Accordingly, this Court wll
undertake a 12(b)(6) review of this portion of Plaintiffs’ notion
and accept Defendants’ allegations in this area as true.

When considering a notion to dismss a conplaint for failure
to state a clai munder Rule 12(b)(6), the Court nust accept as true
all facts alleged by the non-noving party and any reasonable

i nferences that can be drawn therefrom Markowitz v. Northeast

Land Co., 906 F.2d 100, 103 (3d Gr. 1990) (citing Ransom V.

Marrazzo, 848 F.2d 398, 401 (3d Cr. 1988)); see also H J. Inc. V.

Nort hwestern Bell Tel. Co., 492 U. S. 229, 249-50 (1989). The court

is not required to credit a party’'s “bald assertions” or “Iegal
concl usi ons” when deciding a notion to disn ss. See 1d. The
Federal Rules nerely require “a short and plain statenment of the
claimshowing that the pleader is entitled to relief,” enough to
“give the defendant fair notice of what the plaintiff’s claimis
and the grounds upon which it rests.” Fed. R Gv. P. 8(a)(2)
(West 2001).



B. St andi ng

Motions to dismiss for lack of standing are reviewed under

Rule 12(b)(1). Maio v. Aetna , 221 F.3d 472,482 & n. 7 (3d Cir.

2000). Federal Rule of Civil Procedure 12(b)(1) provides that a

court may dismiss a complaint for “l'ack of jurisdiction over the
subject matter.” Rule 12(b)(1) notions may attack subject matter
jurisdiction on one of two grounds, either facial or factual.

Gould Elec., Inc. v. United States, 220 F.3d 169, 178 (3d Cr.

2000) (citing Mortensen v. First Fed. Sav. & Loan Ass’'n, 549 F.2d

884, 891 (3d Gr. 1977)). 1In a facial challenge, a court nmay only
consider, in the light nost favorable to the non-noving party, the
al l egations of the conplaint and the docunents referenced therein.
Id. at 176. In contrast, when considering a factual chall enge, a
court nust evaluate the jurisdictional nerits for itself and need
not attach any presunption of truthfulness to the non-noving

party’'s allegations. Carpet Goup Int’l v. Oriental Rug Inporters

Assoc., 227 F.3d 62, 69 (3d Gr. 2000) (citing Mrtenson, 549 F.2d
at 884). Moreover, a court review ng a factual attack nay consi der
evidence outside the pleadings. 1d. The burden of establishing
subject matter jurisdiction lies with the non-noving party. 1d.

In this case, Plaintiffs attack jurisdiction on factual
grounds. In their notion, Plaintiffs argue that SCMis properly
classified as an enployer, not a fiduciary, under ERI SA As

enpl oyers | ack standi ng under ERI SA, Plaintiffs argue that SCM has
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no standing to raise these claims on behalf of its employees.
Because Plaintiffs are attacking the factual basis of jurisdiction,
this Court must determine for itself whether jurisdiction lies and,
for purposes of this part of the review, need not confine itself to
the pleadings.
[11. DI SCUSSI ON

Initially, the Court notes that ERISA completely preempts all

common law tort or contract claims related to an employee benefit

plan. Metro. Life Ins. Co. v. Taylor , 481 U.S. 58, 62-63, 107 S.

Ct. 1542, 95 L. Ed. 2d 55 (1987). In their counterclaims,
Defendants are seekingrelieffrom Plaintiffs’ alleged violation of
an ERI SA-regul ated pl an. Accordi ngly, Defendants’ cl ai ns nust neet
ERI SA's unique statutory requirenents, including the standing
requirement found at 29 U S.C 8§ 1132(a) and the exhaustion
requi renent inposed in this Grcuit. O herwi se, Defendants’
counterclains nust be dismssed in their entirety.
A.  Standing

Only certain categories of claimants are enpowered to bring a
civil enforcenent action under ERI SA 29 U S . C § 1132(a).
Specifically, only participants, beneficiaries, fiduciaries, or the

Secretary of Labor nmay sue to enforce plan terns. 1d.; Franchise

Tax Bd. v. Constr. Laborers Vacation Trust, 463 U. S. 1, 21, 103 S

C. 2841, 77 L. Ed. 2d 420 (1983). In their notion to dismss,



Plaintiffs argue that some of the Defendants lack standing under
ERISA to assert their counterclaims.
1. SCM
Plaintiffs argue that SCM, acting as an employer on behalf of
its employees, lacks standing to bring an enforcement claim under
ERISA because it is not a participant, beneficiary, or fiduciary
under the Act. Initially, this Court finds that SCM cannot be
considered a “participant” under ERISA, because the statute
specifically limts this status to “any enpl oyee or forner enpl oyee
or any nenber or fornmer nenber of any enpl oyee organi zati on,
whois . . . eligible [for benefits] . . . froman enpl oyee benefit
plan.” 29 U.S.C. 8§ 1002(7). Mbdreover, SCMcannot be considered a
“beneficiary” for ERI SA purposes, because that category is |imted
to persons designated by a participant to receive the participant’s
benefits under an enpl oyee benefit plan. 29 U S.C. § 1002(8).
In certain limted situations, an enployer can be consi dered

a “fiduciary” within the neaning of the Act. U.S. Steel Corp. v.

Pa. Human Relations Comm, 669 F.2d 124, 126-28 (3d Cr. 1982).

SCM does not argue, however, that it is a fiduciary under the Act.

I nstead, SCM points to Bollman Hat Co. v. Root, 112 F.3d 113 (3d

Cr. 1997), for the proposition that plan sponsors have standing to
bring ERI SA enforcenent actions wunder federal common |aw.

Def endants, however, read Bollnman too broadly because nothing in
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that case provides standing for SCM to bring these claims on behalf
of its employees.

In Bollman __, the Third Circuit held that federal common law
supports jurisdiction in cases where “the issue presented was one
‘of central concern’” to ERISA[,]” even if a party does not have
standi ng under the Act itself. 112 F.3d at 115 (quoting Airco

| ndus. Gases, Inc. v. Teansters Health and Wel fare Pensi on Fund of

Phila. and Vicinity, 850 F.2d 1028, 1033 (3d Cr. 1988)). The

Bol | man court cited exanpl es of issues of central concern to ERI SA,
i ncl udi ng whet her courts shoul d use unjust enrichnent principlesto

fill in gaps left by ERISA. [d. at 115-16 (citing Provident Life

& Accident Ins. Co. v. Waller, 906 F.2d 985, 991 (4th Cr. 1990)).

Def endants assert that the central issue presented in this case is
“protect[ing] the rights of the enployees and . . . enforc[ing]
fiduciary standards.” Defs.’” Mem at 5-6. In his opinion, Judge
Bassler found that this was not an issue of central concern to
ERI SA. This Court agrees. Defendants are essentially seeking to
enforce their rights under the plan. Moreover, unlike Boll man, the
plan at issue here contains |anguage specifically addressing
Def endants’ cl ai ns. Accordingly, SCM has not shown that it can
assert standing under the federal common | aw principles described
in Boll man. As a result, all clains asserted by SCM nust be

di sm ssed for |ack of standing.
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2. Mchael Zi nmerman, Dorothy Zi mrerman, Kelvin Burseth,
Donna Arvelo, Cerrard Raffa, and Ri guad Destinobl es

In their counterclaim, Defendants assert that each of the

above-named counterclaimants were employees of SCM and, as such,

were participants in the VEBA plan. Def.’s Counterclaimat 17. In
their filings, Plaintiffs do not seemto contest the claimthat
each of these individuals are or were participants under the VEBA
pl an. As noted above, an individual is considered a “participant”
for ERI SA purposes if they are enployees or former enployees who
are eligible for benefits under a qualified enpl oyee benefits plan.
29 U S.C § 1002(7). Accordingly, each of the above-naned
counterclaimants has standing, as participants within the neaning
of ERISA, to assert their respective countercl aimns.

3. Craig Wi tt

Plaintiffs argue that Craig Waitt | acks standing to bring this

enforcenment claim because he does not allege that he is a

beneficiary under the plan. Pls.” Mem at 17. In their
counterclaim  however, Defendants state that Waitt was a
“beneficiary under the VEBA plan.” Defs.” Counterclaim at 20.

Accordingly, this Court finds that Witt has standing, as
beneficiary under his wife’s plan, to pursue his ERI SA claim for
her life benefits.

B. Exhausti on of Pl an Renedi es

Inthe Third Circuit, except incertainlimted circunstances,
a party bringing an enforcenent clai munder ERI SA nmust exhaust the
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remedies available under the plan. Weldon v. Kraft , 896 F.2d 793,

800 (3d Cir. 1990) (citing Wolf v. Nat’' | Shopnen Pension Fund, 728

F.2d 182, 186-87 (3d Cir. 1984)). The exhaustion requirenent
serves several purposes, including: (1) reducing the nunber of
frivolous ERISAsuits; (2) pronoting non-adversarial resolutions to
ERI SA di sputes; (3) mnim zing costs; and (4) preventing prenmature

judicial intervention. Harrowv. Prudential Ins. Co. of Am, 279

F.3d 244, 249 (3d Cr. 2002).

In their response to Plaintiffs’ notion, Defendants do not
di spute that the exhaustion requirenment is applicable to their
clai ns. Defs.” Mem at 6. I nstead, Defendants rely on two
exceptions to the exhaustion requi renent recognizedinthis Crcuit
— the futility exception and the exception for clains asserting a
breach of fiduciary duty. As di scussed below, this Court finds
t hese exceptions inapplicable to the Defendants’ counterclains.

1. Futility

First, the exhaustion requirenent is waived in situations

where resort to the plan renedies would be futile. Harrow, 279

F.3d at 249 (citing Berger v. Edgewater Steel Co., 911 F.2d 911,
916 (3d Gir. 1990)). A party claimng futility nust nmake a “cl ear
and positive show ng” that further attenpts to seek redress under

the plan would be futile. [d. (citing Brown v. Cont’| Baking Co.,

891 F. Supp. 238, 241 (E.D. Pa. 1995)). 1In evaluating a futility

argunent, a court nust weigh several factors, including whether:
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(1) plaintiff acted diligently in pursuing administrative relief;

(2) plaintiff acted reasonably in seeking immediate judicial

review; (3) a fixed policy denying benefits existed; (4) the

insurance company failed to comply with its own internal

procedures; and (5) the plan administrator asserts that further

administrative actions are futile. 1d. __ (citing Berger , 911F.2dat
916-17). All factors need not weigh equally. Id.

Applying the factors to this case, itis clear that Defendants
have not established the futility of the plan remedies available to
them. In support of their futility argument, Defendants rely
heavily on the third Harrow prong, claiming that a letter they
received from Plaintiffs shows that a fixed policy exists, denying
them the benefits they are seeking.

Defendants point to a May 17, 2002 letter sent by Jeanne
Bonney, counsel for PennMont. Defs.” Mem at 6 & Ex. E. In this
letter, Ms. Bonney states that “no personis entitled to a benefit
if their enployer’s right to participate in the VEBA pl an has been
termnated[,]” as SCMs has. 1d. 1In this sane letter, however
Ms. Bonney also states that, once the alleged participant or
beneficiary or their lawer files a claim then PennMnt “can
proceed in determning the validity of [the] claim” Id.
Accordingly, this letter is not enough to establish a clear and
positive showing of futility. As a result, the exhaustion

requi renent cannot be waived under the futility exception.
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2. Breach of Fiduciary Duty

Second, an exception exists where a party asserts a breach of
fiduciary duty claim against a plan administrator under 8 404 of

ERI SA. Harrow, 279 F.3d at 253 (citing Zipf v. Am Tel. & Tel.

Co., 799 F.2d 889, 892-93 (3d Cir. 1986)). The breach of fiduciary
duty claim nust be independent of any claim for benefits. Id.

(citing Smith v. Sydnor, 184 F.3d 356, 363 (4th Gr. 1999)). If

not, claimants could avoid the exhaustion requirenent by artfully
pl eadi ng benefits clains as breach of fiduciary duty clains. 1d.

(citing Drinkwater v. Metro. Life Ins. Co., 846 F.2d 821, 826 (1st

Cir. 1988)).

In Harrow, the plaintiffs alleged that the defendants’ failure
to provide coverage for the prescription drug Viagra was a breach
of fiduciary duty. 279 F.3d at 246. The Third Crcuit found that
the claimwas prem sed on the admnistrator’s failure to provide a
benefit wunder the plan, rather than on any breach of the
admnistrator’s fiduciary duty. Id. at 254-55. In refusing to
invoke the fiduciary breach exception to the exhaustion
requi renent, the court noted that many benefits clains will also
inplicate ERISA's statutory requirenents, but that such a
““prospect does not give a claimant a license to attach a

‘statutory violation’ sticker to his or her claim. . . .’” |d. at

255 (quoting Dlaz v. United Agric. Enployee Wlfare Ben. Plan &

Trust, 50 F.3d 1478, 1484 (9th 1995)). Simlarly, in this case,
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Def endant s’ countercl ai ns are based on the fiduciary’ s duties under
the plan, rather than on a claim that fiduciary duties were
violated in adm nistering the plan.

In their counterclains, Defendants assert that Plaintiffs
breached their fiduciary duties by: (1) refusing toreturnto SCMs
enpl oyees their share of plan assets; (2) inposing unwarranted
condi tions on the discharge of their fiduciary obligations; and (3)
threatening to msapply enployees’ assets to defend this
litigation. Defs.’” Counterclaimat 18-19. This Court finds that
these alleged fiduciary duty clains are, intruth, artfully pl eaded
benefit clains. Defendants are seeking the return of noney paid
into the plan based on the theory that Plaintiffs have viol ated
pl an terns. Moreover, Defendants’ charge that Plaintiffs have
pl aced “unwarranted conditions on the discharge of their fiduciary
duties” appears torefer to Plaintiffs’ demand t hat Defendants sign
release fornms before receiving the funds they are seeking. As
Plaintiffs properly point out, 8 10.11 of the Plan requires such a
release by the Trustee or Plan Admnistrator “in its sole and
absol ute discretion.” Pls.” Mem at 23. Finally, this Court finds
no support for Defendants’ assertion that Plaintiff threatened to
use plan funds to defend this litigation. Accordingly, this Court
finds the exception for breach of fiduciary duty clains is not

applicable to Defendants’ counterclai ns.
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In sum, Defendants do not dispute that the exhaustion
requirement applies to their claims. Moreover, this Court finds
that neither the futility exception nor the exception for breach of
fiduciary duty claims is applicable in this case. Accordingly,
Defendants must exhaust their remedies under the plan before
bringing their ERISA claims.

V. CONCLUSI ON

Def endants’ counterclains nust be dism ssed because (1)
Def endant SCM | acks standing to bring its counterclains; and (2)
all other Defendants failed to exhaust their renedi es under the
pl an. Accordi ngly, Defendants’ Counterclains are di sm ssed w t hout
prejudi ce, so that Defendants nay pursue these clains once they
have exhausted their renedi es under the plan.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

REA ONAL EMPLOYERS ASSURANCE : ClVIL ACTI ON
LEAGUES VOLUNTARY EMPLOYEES ;
BENEFI Cl ARY ASSOCI ATI ON TRUST,
et al.

V.
SI DNEY CHARLES MARKETS, | NC., ;
et al. : NO 01-4693

ORDER
AND NOW this 29" day of January, 2003, upon consideration

of Defendants Sidney Charles Markets, Inc., et al.’s Petition for

Adm ssion Pro Hac Vice of Joel N Kreizman, Esq., (Docket No. 19)

and Plaintiffs Regional Enployers’ Assurance Leagues Voluntary

Enpl oyees’ Beneficiary Association Trust, et al.’s Mtion to
Di sm ss Defendants’ Counterclains (Docket No. 13), IT IS HEREBY
ORDERED t hat :

(1) Defendants’ Mdtion for Adm ssion Pro Hac Vice of Joel N

Krei zman (Docket No. 19) is GRANTED?;

2 The powertograntapro __ hac vice motion is within the discretion of the

Court. See_, e.g. , Montgomery County v. Microvote Corp. , No. 97-6331, 2000 WL
289560, at *1 (E.D. Pa. March 16, 2000). Local Rule 83.5.2 governs the

consideration of an application for admission pro __ bhac vice . Local Rule

83.5.2(a) provides, inter alia , that “any attorney who is not a nenber of the
bar of this Court shall, in each proceeding in which that attorney desires to
appear, have as associ ate counsel of record a nenber of the bar of this Court
upon whom al |l pl eadi ngs, notions, notices, and other papers can be served .

. Moreover, the notion for pro hac vice adm ssion nust be nade by a nenber
of the bar of the Eastern District on behalf of the out-of-district attorney.
See, e.qg., Mcrovote, 2000 WL 289560 at *1; Zurich Ins. Co. v. United Capitol
Ins. Co., No. 96-7075, 1997 U.S. Dist. LEXIS 947 (E.D. Pa. Jan. 8, 1997).

In this nmotion, M. Joshua B. Ladov, a nmenber of the bar of the Eastern
District, noves for admission of M. Kreiznan. Additionally, M. Ladov has
agreed to serve as M. Kreiznan's associate for filing purposes. Accordingly,
Plaintiffs’ Mtion is granted.




(2) Plaintiffs’ Mtion to D smss Defendants’ Counterclains
(Docket No. 13) is GRANTED, and

(3) Defendants’ Counterclains are DI SM SSED wi t hout prej udi ce.

BY THE COURT:

HERBERT J. HUTTON, J.



